
DOL TEMPORARY FFCRA RULES – EFFECTIVE APRIL 1, 2020 

Q&As 

Since the passage of the FFCRA on March 18, 2020 employers have had consistent questions about the 

implementation of the EPSLA and EFMLEA.  The DOL published temporary rules on April 1, 2020 in addition 

to the continued development of their FAQs to help employers gain a better understanding of the Act.  

The following Q&As create by ERA help to provide clarification on some of the salient issues being asked 

to the Hotline. Please remember that nothing in this document is legal advice. We recommend that you 

consult with your company counsel if you have any legal questions. 

 

Q:  Our governor has issued a Shelter-In-Place order throughout the state and is only allowing 

essential businesses to continue to operate at their physical locations. Does this mean that 

if we are forced to close that our employees will be eligible for paid sick leave according to 

reason #1 in the Emergency Paid Sick Leave Act (EPSLA)? 

 

A:  Not necessarily. The DOL has provided guidance that Shelter-In-Place orders don’t necessarily 

provide the opportunity for employees to use the paid sick leave granted by the EPSLA if the 

work conducted by the business is considered essential. For the purposes of the EPSLA, a 

quarantine or isolation order includes quarantine, isolation, containment, shelter-in-place, or 

stay-at-home orders issued by any Federal, State, or local government  authority that causes 

the employee to be unable to work even though his or her employer has work that the 

employee could perform but for the order.  If the reason for the employee not wanting to 

come to work is the Shelter-In-Place and the employer (essential business) has work, the 

individual would not be eligible for EPSL.  Additionally, if your business is forced to close, thus 

causing no work to be available for the employee and thus no opportunity for them to take 

paid leave from their role. 

 

Q:  If an employee takes leave under the Emergency Family Medical Leave Expansion Act 

(EFMLEA) in order to care for a child, can the employer require the concurrent use of other 

accrued paid time off? 

 

A:  Yes. Assuming that the employee has employer-provided leave that otherwise could be used 

if the employee had to care for a child (e.g. PTO, vacation, personal days, etc.), the employee 

can choose or the employer may require the use of this employer-provided leave concurrently 

with the paid leave provided by the EFMLEA. The DOL believes that this flexibility carries out 

the purposes of Families First Conoravirus Response Act (FFCRA) by allowing employees to 

receive full pay during the period for which they have preexisting accrued vacation or personal 

leave or paid time off, and allowing employers to require employees to take such leave and 

minimize employee absences.  

 

If EFMLEA leave is used concurrently with another source of paid leave, then the employer 

has to pay the employee the full amount to which the employee is entitled under the 



employer’s preexisting paid leave policy for the period of leave taken, even if that amount is 

greater than $200 per day or $10,000 in the aggregate. But the employer’s eligibility for tax 

credits is still limited to the cap of $200 per day or $10,000 in the aggregate. 

 

Q:  What if an employee who requests to use EFMLEA for the care of a minor child out of school 
or no available daycare, has previously used FMLA leave in the last year? 

 

A: If your employee is an eligible FMLA employee, they are entitled to paid sick leave under the 
Emergency Paid Sick Leave Act regardless of how much leave you have taken under the FMLA. 

However, if you were an employer covered by the FMLA prior to April 1, 2020, eligibility for 
expanded family and medical leave depends on how much leave the employee has already 
taken during the 12-month period that the employer uses for FMLA leave. An employee may 
take a total of 12 workweeks for FMLA or expanded family and medical leave reasons during 
a 12-month period. If they have taken some, but not all, 12 workweeks of leave under FMLA 
during the current 12-month period determined by the employer, an employee may take the 
remaining portion of leave available. If the employee has already taken 12 workweeks of 
FMLA leave during this 12-month period, the employee may not take additional expanded 
family and medical leave.  

 

Q:  When does the small business exemption apply to exclude a small business from the 
provisions of the Emergency Paid Sick Leave Act (EPLSA) and Emergency Family and Medical 
Leave Expansion Act (EFMLEA)? 
 

A:  An employer, including a religious or nonprofit organization, with fewer than 50 employees 
(small business) is exempt from providing (a) paid sick leave due to school or place of care 
closures or child care provider unavailability for COVID-19 related reasons and (b) expanded 
family and medical leave due to school or place of care closures or child care provider 
unavailability for COVID-19 related reasons when doing so would jeopardize the viability of 
the small business as a going concern. A small business may claim this exemption if an 
authorized officer of the business has determined that: 

1. The provision of paid sick leave or expanded family and medical leave would result in the 
small business’s expenses and financial obligations exceeding available business revenues 
and cause the small business to cease operating at a minimal capacity;   

2. The absence of the employee or employees requesting paid sick leave or expanded family 
and medical leave would entail a substantial risk to the financial health or operational 
capabilities of the small business because of their specialized skills, knowledge of the 
business, or responsibilities; or   

3. There are not sufficient workers who are able, willing, and qualified, and who will be 
available at the time and place needed, to perform the labor or services provided by the 
employee or employees requesting paid sick leave or expanded family and medical leave, 
and these labor or services are needed for the small business to operate at a minimal 
capacity. 



 
 
Q:  If I am a small business with fewer than 50 employees, am I exempt from the requirements 

to provide paid sick leave or expanded family and medical leave?  
 
A:  A small business is exempt from certain paid sick leave and expanded family and medical leave 

requirements if providing an employee such leave would jeopardize the viability of the 
business as a going concern. This means a small business is exempt from mandated paid sick 
leave or expanded family and medical leave requirements only if the: 

 
• employer employs fewer than 50 employees; 

• leave is requested because the child’s school or place of care is closed, or child care 
provider is unavailable, due to COVID-19 related reasons; and 

• an authorized officer of the business has determined that at least one of the three 
conditions described in the preceding question. 

 

 

Q:  Under the Emergency Paid Sick Leave Act (EPSLA), reason #4 allows an eligible employee to 

use their paid sick leave time if they are “caring for an individual subject or advised to 

quarantine or isolation”.  Is there a definition of who is considered to be a qualifying 

“individual”? 

 

A:  Yes, there is. The DOL indicated that paid sick leave may not be taken to care for someone 

with whom the employee has no personal relationship. Rather, the individual being cared for 

must be an immediate family member, roommate, or a similar person with whom the 

employee has a relationship that creates an expectation that the employee would care for 

the person if he or she self-quarantined or was quarantined. 

 

Q:  I see that emergency responders may be exempt from the requirements of the FFCRA. Who 
is considered an emergency responder? 
 

A:  For the purposes of Employees who may be excluded from Paid Sick Leave or Expanded Family 
and Medical Leave by their Employer under the FFCRA, an emergency responder is anyone 
necessary for the provision of transport, care, healthcare, comfort and nutrition of such 
patients, or others needed for the response to COVID-19. This includes but is not limited to 
military or national guard, law enforcement officers, correctional institution personnel, fire 
fighters, emergency medical services personnel, physicians, nurses, public health personnel, 
emergency medical technicians, paramedics, emergency management personnel, 911 
operators, child welfare workers and service providers, public works personnel, and persons 
with skills or training in operating specialized equipment or other skills needed to provide aid 
in a declared emergency, as well as individuals who work for such facilities employing these 
individuals and whose work is necessary to maintain the operation of the facility. This also 
includes any individual whom the highest official of a State or territory, including the District 



of Columbia, determines is an emergency responder necessary for that State’s or territory’s 
or the District of Columbia’s response to COVID-19.  
 
 

Q:  Who is a “health care provider” that may be excluded by their employer from paid sick leave 
and/or expanded family and medical leave? 
 

A:  For the purposes of Employees who may be exempted from Paid Sick Leave or Expanded 

Family and Medical Leave by their Employer under the FFCRA, a health care provider is anyone 

employed at any doctor’s office, hospital, health care center, clinic, post-secondary 

educational institution offering health care instruction, medical school, local health 

department or agency, nursing facility, retirement facility, nursing home, home health care 

provider, any facility that performs laboratory or medical testing, pharmacy, or any similar 

institution, Employer, or entity. This includes any permanent or temporary institution, facility, 

location, or site where medical services are provided that are similar to such institutions.  

 

 This definition includes any individual employed by an entity that contracts with any of these 

institutions described above to provide services or to maintain the operation of the facility 

where that individual’s services support the operation of the facility. This also includes anyone 

employed by any entity that provides medical services, produces medical products, or is 

otherwise involved in the making of COVID-19 related medical equipment, tests, drugs, 

vaccines, diagnostic vehicles, or treatments. This also includes any individual that the highest 

official of a State or territory, including the District of Columbia, determines is a health care 

provider necessary for that State’s or territory’s or the District of Columbia’s response to 

COVID-19.  

 

Q:  We have an employee requesting leave under the Emergency Paid Sick Leave Act (EPSLA) 

or the Emergency Family and Medical Leave Expansion Act (EFMLEA). Can we ask for 

documentation? And if so, what can we ask for? 

 

A:  Yes, you can ask for documentation. When requesting leave, the employee must provide 

certain documentation containing the following information to their employer prior to taking 

leave. This documentation will be necessary for employers to claim the tax credits associated 

with the paid leave outlined in the FFCRA. That documentation must include a signed 

statement with the following items: 

 

• The employee's name 

• The date(s) for which leave is requested 

• The coronavirus-qualifying reason for leave 

• A statement that the employee can't work or telework because of this reason 

• For EPSLA, the employee must provide either the name of the government entity or 

health care provider that issued the quarantine or isolation order to which the employee 



is subject, regardless of whether the order is for the employee or a qualifying individual 

whom they are caring for. 

• For EPSLA or EFMLEA relating to the care of the employee’s child because the child’s 

school or child-care provider is closed, the employee must also provide: (i) the name of 

the child being cared for; (ii) the name of the school, place of care, or child care provider 

that has closed or become unavailable; and (iii) a representation that no other suitable 

person will be caring for the child during the period for which the employee takes leave. 


